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BIOGRAPHICAL SKETCH - THEODORE H. CURRY II 
 
Theodore H. (Terry) Curry is the Associate Provost and Associate Vice President for Academic Human 
Resources at Michigan State University.  Prior to becoming Associate Provost, he served eight years as 
Director of the graduate School of Labor and Industrial Relations (now the School of Human Resources 
and Labor Relations) of Michigan State University.  He is also a professor of human resources 
management and holds graduate and undergraduate degrees in business administration with concentration 
in human resources management from the University of Kansas.   
 
Professor Curry has held line management positions in the telephone and banking industries, and staff 
positions for Proctor & Gamble and Bishop College, Dallas, Texas.  He has served as an instructor at the 
University of Kansas and at Rockhurst College, Kansas City, Missouri. 
 
Professor Curry regularly serves as a seminar leader for management development programs in the areas 
of teambuilding; leadership and motivation; human resources (personnel) management; employee 
performance planning, development, and appraisal; equal employment opportunity, affirmative action, 
and workforce diversity; and, dealing with problem employees, including discipline, grievances and 
grievance procedures.  He was appointed an initial member of the Senior Faculty of the Institute for Court 
Management of the National Center for State Courts and is a regular speaker, seminar leader, and 
program developer for Justice Management Institute, National College of Juvenile and Family Court 
Judges, Federal Judicial Center, and Michigan Judicial Institute.  He has designed and conducted 
seminars for criminal justice groups including court administrators, chief and presiding judges, 
corrections executives, prosecutors, staff attorneys, and law enforcement managers.  He developed and 
led the first management seminar for Court Officers and other top managers of the U.S. Supreme Court.  
Professor Curry received the 1997 Distinguished Service Award from the National Center for State 
Courts.  In 2002 he was inducted by Chief Justice William Rehnquist into the Warren Burger Society. He 
has served as a consultant and seminar developer for the supreme courts, intermediate appellate courts 
and trial courts of numerous states and foreign governments.  He has served as a consultant to a number 
of companies, and associations on human resources management and training concerns and was appointed 
a charter member of the Michigan Governor's Labor Management Advisory Committee. 
 
Professor Curry is a member of several professional and honorary organizations, including the Industrial 
Relations Research Association and Society for Human Resources Management.  He served as an original 
member of the Michigan Governor’s Labor-Management Advisory Council.  He has written a number of 
articles for professional publications including the Personnel Administrator, Training and Development 
Journal, and the texts Contemporary Issues in Human Resources Management, Understanding Cultural 
Diversity, Employment Law:  The Workplace Responsibilities of Employers and Employees and 
Managing Human Resources in the 21st Century.  He was the author of the original version of the 
National Association for Court Management Human Resources core competency. 
 
 Theodore H. Curry II 
  Associate Provost and Associate Vice President 
 Academic Human Resources 
 Michigan State University 
 426 Auditorium Road 
 East Lansing, Michigan 48824-1046 
 (517) 353-5300 
 FAX (517) 353-9601 
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Employment Law Update 
Some Questions for Bankruptcy Courts Leaders 

 
Based upon present Court policy and federal law, please answer the following questions, 
providing a brief rationale. 
 
 

1. Employment discrimination based upon which of the following characteristics is 
prohibited by statute (check all that apply): 

 
_____    Race _____  Color 

 
_____    Religion _____  Sex 

 
_____    National Origin    _____  Age  
                                                                                                             (generally) 

 
_____    Age (40-70) _____  Age (40+) 

 
_____    U.S. Citizenship _____  Physical Disability 

 
_____    Veteran _____  Mental Disability 

 
_____    Marital Status _____  Sexual Orientation 

 
_____    Being a smoker _____  Weight 

 
 

2. An employer must attempt to adjust work schedules to permit an employee time off for a 
religious observance. 

 
 _____  True 
 
 _____  False 
 

Rationale:  
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3.  Under the FMLA, eligible employees must be granted leave to care for seriously ill 

siblings, as well as parents, children, and themselves?  
 

_____ Yes                      
 

_____ No 
 

Rationale:  
 

  
 

  
 
4. An employee must specifically state that he/she wishes to take FMLA leave when 

requesting time off for a serious medical condition. 
 
 _____  Yes 
 
 _____  No 
 

 
Rationale:  

 
  

 
  

 
5. In addition to the original 12 weeks provided by FMLA for serious medical conditions, 

an eligible employee may also take some of the 12 weeks of FMLA leave due to a 
spouse, son, daughter, or parent on active duty concerning a call-up. 
 
_____ True 
 
_____ False 
 
Rationale:  
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6. An employee requests every Friday afternoon off to transport his terminally ill mother to 

the hospital. Is the employee entitled to such small, intermittent, leave under the Family 
and Medical Leave Act? 

 
 _____ True 
 
 _____ False 
 

Rationale:  
 

  
 

  
 

7. As long as sexual jokes, innuendos or physical advances in the workplace are welcomed, 
this conduct is not considered to be sexual harassment. 

 
 _____ True 
 
 _____ False 
 

Rationale:  
 

  
 

  
 

8. Paul, a Bankruptcy Court manager, is quite "smitten" by Christine, the new department 
secretary.  He leaves a note at her work station telling her that she is beautiful, and that he 
wants to date her.  She tells him she doesn't want to go out with him.  Nothing else 
happens. Is this sexual harassment? 

 
 _____  Yes 
 
 _____  No 
 

Rationale:  
 

  
 

  
 



 

6 
 

 

 
9. Betty is a very shy and quiet person.  She happened to walk in on a group meeting  

between a Clerk’s Office staff member and a group of court users.  The tone was quite 
heated and Betty heard the “F-word” used more than once.  Betty was shocked, and 
complained to the Clerk of Court.  The Clerk, in order to avoid such incidents in the 
future, moved Betty to an area of the Court in which she would less frequently come into 
contact with court users.  Is the employer (the Court) likely to be found guilty of sexual 
harassment if Betty complains? 

 
 _____ Yes 
 
 _____ No 
 

Rationale:  
 

  
 

  
 

 
What, if anything, should the Clerk have done differently or additionally? 
________________________________________________________________________ 
 
 
________________________________________________________________________  

 
10. The Court has a clear policy against sexual harassment.  Nevertheless, Mary, deputy in 

charge of at the western office, has continually made sexual innuendos toward Frank, the 
only male employee in her unit.  While Frank never complained during his tenure in the 
department, after leaving he sends a letter to the chief judge describing Mary’s behavior.  
The Court investigates and disciplines Mary.  Nevertheless, Frank files a sexual 
harassment charge alleging a hostile work environment.  Given that the Court has 
disciplined its manager for violation of its policy, is it likely that the Court will still be 
found liable for sexual harassment? 

 
 _____ Yes 
 
 _____ No 
 

Rationale:  
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RELIGIOUS ACCOMMODATION IN THE WORKPLACE: 

POLICIES AND PROBLEMS 
 
 

While religious discrimination claims lead to fewer lawsuits and EEOC complaints 
than those involving other kinds of discrimination, such as race and sex, 
accommodating employees' religious  practices often presents employers with legal and 
practical problems in carrying out Title VII's requirements, according to a new BNA 
special report.  The report details the background and current developments in the area 
of religious accommodation, and provides the results of a survey of religious 
accommodation policies among Fortune 500 companies. 
 
 
Title VII's Requirements 
 Title VII, as first enacted, did not require religious accommodation; it only 
imposed a legal obligation on employers not to discriminate against employees or job 
applicants on the basis of religion.  In 1972, however, Congress added Section 701(j) to 
Title VII, requiring employers to accommodate "an employee's or prospective 
employee's religious observance or practice" unless such accommodation created 
an"undue hardship on the conduct of the employer's business." 
 The U.S. Supreme Court first confronted the issue of religious accommodation in 
1977 in the case of Trans World Airlines v. Hardison (14 FEP Cases 1697).  The Court 
ruled that, while employers must make reasonable efforts to comply with Title VII, they 
do not have to accommodate employees' religious practices if the costs of doing so are 
more than minimal. 
 The high Court addressed the issue again in Philbrook v. Ansonia Board of 
Education (1986, 42 FEP Cases 359).  In Ansonia, the Court held that in situations 
where more than one method of accommodation is possible, an employer may choose 
its own method of accommodation over a plan suggested by the worker, as long as the 
employer's plan is reasonable.  An employer's "duties under Title VII end one the 
employer offers the employee a reasonable accommodation," the Court said. 
 
What Constitutes 'Undue Hardship'? 
 Many employers, uncertain about how far they must go in accommodating 
workers' religious beliefs, look to the EEOC guidelines.  The current guidelines, as 
amended in 1980 (401:191), offer employers the following suggestions for balancing the 
reasonable accommodation requirement with undue hardship considerations: 
 

• When a change of schedule is necessary, establish a system of voluntary 
substitutions, flexible scheduling, lateral transfers, and changes of job 
assignments; 

 
• When religious beliefs do not allow membership or payment of dues to a labor 

union, permit employees to donate an equivalent sum to a charitable 
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organization; 
  

• Assess at least two criteria -- cost and the effect of the accommodation on 
seniority rights -- in deciding whether a proposed accommodation to a worker's 
religious practice would create an "undue business hardship." 

 
EEOC's Enforcement Efforts 
 The number of religious accommodation disputes comprises a relatively small 
part of EEOC's workload, compared with the number of complaints involving other types 
of discrimination, the BNA report points out.  In 1986, the commission received 1,990 
charges involving religion, or 4 percent of all cases.  In 1985 the religious 
accommodation issue comprised only 2 percent of all cases. 
 Of the 1,990 religious discrimination charges received during 1986, 1,057 cases 
have been closed.  These include 169 that resulted in awards totaling $903,316 for the 
employees, the report notes.  Workers' requests in the cases litigated by EEOC during 
1985 and 1986 cover a wide range of religious accommodations in the workplace.  They 
include situations involving: 

. Scheduling requests to accommodate workers' Sabbath observances, on 
both Saturdays and Sundays; 
. Religious dress preferences -- one case involving a woman who refused 
to wear pants, and another involving a woman who refused to wear short 
sleeves; 
. Schedule changes for employees who wished to observe religious 
holidays and attend services; 
. An American Indian religious ceremony that included smoking peyote; 
. A complaint by a Black Muslim of harassment by co-workers; and 
. An employer's refusal to hire a Sikh as a security guard because he wore 
a beard and a turban. 

 
How Companies Are Accommodating 
 Despite the legal uncertainties surrounding religious accommodation 
requirements, America's largest companies appear to be having little trouble 
accommodating the religious practices of their employees, according to a BNA survey of 
the Fortune 500 companies conducted as part of the report.  Of the 66 responding 
companies, 59 percent said they do not have a written policy on religious 
accommodation.  Instead, several companies noted that religious accommodation is 
part of their corporations' overall equal employment opportunity policy.  Other survey 
respondents indicated that they handle requests for accommodation on a case-by-case 
basis, the report notes. 
 Unisys Corp., whose written policy closely parallels EEOC guidelines, considers 
business necessity, financial loss and expense, and resulting personnel problems in 
determining whether undue business hardship would occur if a request for religious 
accommodation were granted, the report says.  The policy allows employees whose 
faith forbids work on specific days or who need other time off for religious beliefs or 
practices to use a "floating holiday," paid vacation, or leave without pay.  The company 
also allows shift workers to trade shifts if the swapping does not "create an undue 
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hardship on the conduct of the business or the payment of overtime." 
 The most frequent type of religious accommodation requested in 1986, according 
to the survey, was adjustments in employees' schedules, listed by 86 percent of the 56 
respondents to that questions.  One company cited exceptions to the company dress 
code, and another listed exceptions to the company grooming code as the 
accommodations most frequently requested by employees. 
 Only seven of the 66 respondents said that their companies had been sued since 
1980 for failure to accommodate the religious practices of an employee.  Several other 
respondents indicated that they had been able to settle complaints without litigation. 
 One company, Georgia Gulf Corp. in Atlanta, observed, "Our experience has 
shown that a widely communicated written policy opens the channels of communication 
between employees and their local management, which gives religious accommodation 
the status of a generally accepted business practice." 
 
Uncertainties Remain 
 Nevertheless, uncertainties remain among employers, the report says, in 
determining how to accommodate employees' religious beliefs.  While Title VII requires 
an employer to accommodate an employee's religious beliefs unless it would cause 
undue hardship on the employer's business, the report points out that undue hardship 
can exist as to a given job at one time and not at another, and it can apply to one 
employee but not to another.  Moreover, what would be a reasonable accommodation 
for a giant corporation might be an undue business hardship for a 50-employee 
company.  the definition of undue hardship depends on the facts of a given case, the 
report observes; therefore, the circumstances are the most import factor in determining 
whether an employers' conduct is legal or illegal.  For this reason, while many decisions 
have been issued by the courts and by EEOC, few of the cases have broad 
applicability, since generalizations cannot anticipate the wide variety of situations in 
which employers find themselves, the report adds. 
 The legal obligation to accommodate carries with it the assumption that 
employers' operations are flexible enough to meet religious needs without unduly 
impinging on legitimate company interests, the report points out.  Most employers, 
therefore, can expect to be obligated to reschedule hours, reassign work, or make other 
adjustments in their work operations, the report says. 
 Courts, however have generally avoided requiring too much from employers in 
making accommodations because of constitutional considerations concerning 
separation of church and state and the prohibition against establishment of a religion, 
according to the report.  Court rulings have, therefore, attempted to avoid putting a 
religiously motivated worker in a better position than other employees, the report says, 
because of these constitutional concerns.  
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Fact Sheet #28F: Qualifying Reasons for Leave under the Family and Medical 
Leave Act 

Wage and Hour Division (WHD) 

(August 2013) (PDF) 

The Family and Medical Leave Act (FMLA) entitles eligible employees of covered employers to 
take unpaid, job-protected leave for specified family and medical reasons, with continuation of 
group health insurance coverage under the same terms and conditions as if the employee had not 
taken leave. See also Fact Sheet 28A: Employee Protections under the FMLA, and Fact Sheet 
28M: The Military Family Leave Provisions under the FMLA. 

Eligible employees are entitled to take up to 12 workweeks of FMLA leave in a 12-month period 
for any of the reasons listed below. See Fact Sheet 28: The Family and Medical Leave Act - 
Overview. 

• The birth of a child and to bond with the newborn child within one year of birth. 
 
An employee's entitlement to FMLA leave for birth and bonding expires 12 months after 
the date of birth. Both mothers and fathers have the same right to take FMLA leave for 
the birth of a child. Birth and bonding leave must be taken as a continuous block of leave 
unless the employer agrees to allow intermittent leave (e.g., allowing a parent to return to 
work on a part-time schedule for 10 weeks). 

• The placement with the employee of a child for adoption or foster care and to bond 
with the newly placed child within one year of placement. 
 
FMLA leave may be taken before the actual placement or adoption of a child if an 
absence from work is required for the placement for adoption or foster care to proceed. 
For example, the employee may be entitled to FMLA leave to attend counseling sessions, 
appear in court, consult with his or her attorney or the birth parent’s representative, 
submit to a physical examination, or travel to another country to complete an adoption 
before the actual date of placement. FMLA leave to bond with a child after placement 
must be taken as a continuous block of leave unless the employer agrees to allow 
intermittent leave. An employee’s entitlement to FMLA leave for the placement of a 
child for adoption or foster care expires 12 months after the placement. 

• To care for the employee’s spouse, son, daughter, or parent who has a serious health 
condition. 
 
An employee must be needed to provide care for his or her spouse, son, daughter, or 
parent because of the family member’s serious health condition in order for the employee 
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to take FMLA leave. An employee may be needed to provide care to the family member, 
for example:  

o when the family member is unable to care for his or her own medical, safety or 
other needs, because of the serious health condition or needs help in being 
transported to the doctor; or 

o to provide psychological comfort and reassurance to the family member with a 
serious health condition. 

A serious health condition is an illness, injury, impairment, or physical or mental condition that 
involves inpatient care or continuing treatment by a health care provider. Some common serious 
health conditions that qualify for FMLA leave to care for a family member include conditions 
requiring an overnight stay in a hospital or other medical care facility; chronic conditions that 
cause occasional periods when the family member is incapacitated and that require treatment by 
a health care provider at least twice a year; and long-term or permanent conditions where 
treatment may not be effective but the family member is under the continuing supervision of a 
health care provider. 

 
 

 

Spouse: Spouse means a husband or wife as defined or recognized under state law for purposes 
of marriage in the state where the employee resides, including "common law" marriage and 
same-sex marriage.  

Parent: Parent means a biological, adoptive, step or foster father or mother, or any other 
individual who stood in loco parentis to the employee when the employee was a child. This term 
does not include parents “in law.” 

Son or daughter: Son or daughter means a biological, adopted, or foster child, a stepchild, a 
legal ward, or a child of a person standing in loco parentis, who is either under age 18, or age 18 
or older and “incapable of self-care because of a mental or physical disability” at the time that 
FMLA leave is to commence. 

In Loco Parentis: The FMLA regulations define in loco parentis as including those with day-to-
day responsibilities to care for or financially support a child. Employees who have no biological 
or legal relationship with a child may, nonetheless, stand in loco parentis to the child and be 
entitled to FMLA leave. Similarly, an employee may take leave to care for someone who, 
although having no legal or biological relationship to the employee when the employee was a 
child, stood in loco parentis to the employee when the employee was a child, even if they have 
no legal or biological relationship. 

See also Administrator’s Interpretation No. 21010-3; Fact Sheet #28B: FMLA leave for birth, 
bonding, or to care for a child with a serious health condition on the basis of an “in loco parentis” 
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relationship; and Fact Sheet 28C: FMLA leave to care for a parent with a serious health 
condition on the basis of an in loco parentis relationship. 

 
 

 

• A serious health condition that makes the employee “unable to perform the 
functions” of his or her job. 
 
A serious health condition is an illness, injury, impairment, or physical or mental 
condition that involves inpatient care or continuing treatment by a health care provider. 
Some common serious health conditions that qualify for FMLA leave include conditions 
requiring an overnight stay in a hospital or other medical care facility; conditions that 
incapacitate for more than three consecutive days and require ongoing medical treatment 
(either multiple appointments with a health care provider, or a single appointment and 
follow-up care such as prescription medication); chronic conditions that cause occasional 
periods when the employee is incapacitated and that require treatment by a health care 
provider at least twice a year; and pregnancy (including prenatal medical appointments, 
incapacity due to morning sickness, and medically required bed rest. 
 
An employee is unable to perform the functions of the position where the health care 
provider finds that the employee: 
 
1) is unable to work at all; or 
2) is unable to perform any one of the essential functions of the employee's position. 
 
An employee who must be absent from work to receive medical treatment for a serious 
health condition is considered to be unable to perform the essential functions of the 
position during the absence for treatment. 

• Any qualifying exigency arising out of the fact that the employee’s spouse, son, 
daughter, or parent is a military member on covered active duty. 
 
Qualifying exigencies are situations arising from the military deployment of an 
employee’s spouse, son, daughter, or parent to a foreign country. Qualifying exigencies 
for which an employee may take FMLA leave include making alternative child care 
arrangements for a child of the military member when the deployment of the military 
member necessitates a change in the existing child care arrangement; attending certain 
military ceremonies and briefings; taking leave to spend time with a military member on 
Rest and Recuperation leave during deployment; or making financial or legal 
arrangements to address a covered military member’s absence; or certain activities 
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related to care of the parent of the military member while the military member is on 
covered active duty. See Fact Sheet 28M(c): Qualifying Exigency leave under the FMLA. 
An employee may take qualifying exigency leave for the deployment of a son or daughter 
of any age. 

An eligible employee may also take up to 26 workweeks of FMLA leave in a single 12-month 
period: 

• To care for a covered service member with a serious injury or illness if the employee 
is the spouse, son, daughter, parent, or next of kin of the service member (military 
caregiver leave). 
 
Eligible family members of both current service members and certain veterans are 
entitled to military caregiver leave. See Fact Sheet 28M(a): Military Caregiver Leave for 
a Current Service member under the FMLA, and Fact Sheet 28M(b): Military Caregiver 
Leave for a Veteran under the FMLA. 

ENFORCEMENT 

It is unlawful for any employer to interfere with, restrain, or deny the exercise of or the attempt 
to exercise any right provided by the FMLA. It is also unlawful for an employer to discharge or 
discriminate against any individual for opposing any practice, or because of involvement in any 
proceeding, related to the FMLA. See Fact Sheet 77B: Protections for Individuals under the 
FMLA. The Wage and Hour Division is responsible for administering and enforcing the FMLA 
for most employees. Most federal and certain congressional employees are also covered by the 
law but are subject to the jurisdiction of the U.S. Office of Personnel Management or Congress. 
If you believe that your rights under the FMLA have been violated, you may file a complaint 
with the Wage and Hour Division or file a private lawsuit against your employer in court. 

For additional information, visit our Wage and Hour Division Website: 
http://www.wagehour.dol.gov and/or call our toll-free information and helpline, available 8 
a.m. to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243). 

This publication is for general information and is not to be considered in the same light as 
official statements of position contained in the regulations. 
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(February 2015) 

FACT SHEET: FINAL RULE TO AMEND THE DEFINITION OF SPOUSE 
IN THE FAMILY AND MEDICAL LEAVE ACT REGULATIONS 

In 2013, the Supreme Court in United States v. Windsor struck down section 3 of the Defense of Marriage Act 
(DOMA) as unconstitutional. In a June 26, 2013, press release responding to the decision, President Obama said: 
“This ruling is a victory for couples who have long fought for equal treatment under the law, for children whose 
parents’ marriages will now be recognized, rightly, as legitimate; for families that, at long last, will get the respect 
and protection they deserve; and for friends and supporters who have wanted nothing more than to see their loved 
ones treated fairly and have worked hard to persuade their nation to change for the better.” 

The President instructed the Cabinet to review all relevant federal statutes to implement the decision, including its 
implications for federal benefits and programs. The Department reviewed the application of the President’s directive 
to the Family and Medical Leave Act (FMLA), which entitles eligible employees of covered employers to take 
unpaid, job-protected leave for specified family and medical reasons. 

Immediately following the Windsor decision, the Department announced what the then-current definition of spouse 
under the FMLA allowed, given the decision: Eligible employees could take leave under the FMLA to care for a 
same-sex spouse, but only if the employee resided in a state that recognizes same-sex marriage. This ensured that as 
many families as possible would have the opportunity to deal with serious medical and family situations without 
fearing the threat of job loss. 

In order to provide FMLA rights to all legally married same-sex couples consistent with the Windsor decision and 
the President’s directive, the Department subsequently issued a Final Rule on February 25, 2015, revising the 
regulatory definition of spouse under the FMLA. The Final Rule amends the regulatory definition of spouse under 
the FMLA so that eligible employees in legal same-sex marriages will be able to take FMLA leave to care for their 
spouse or family member, regardless of where they live. This will ensure that the FMLA will give spouses in same-
sex marriages the same ability as all spouses to fully exercise their FMLA rights. The Final Rule is effective on 
March 27, 2015. 

What is the Family and Medical Leave Act? 

The FMLA entitles eligible employees of covered employers to take unpaid, job-protected leave for specified family 
and medical reasons. A covered employer is a: 

• private sector employer with 50 or more employees in 20 or more workweeks in the current or preceding 
calendar year; 

• public agency, including a local, state, or federal government agency, regardless of the number of 
employees it employs; or 

• public or private elementary or secondary school, regardless of the number of employees it employs. 

Eligible employees may take up to 12 workweeks of FMLA leave in a 12-month period 

• for the birth of the employee’s child and for bonding with the newborn; 
• for the placement of a child with the employee for adoption or foster care and for bonding with the newly-

placed child; 
• to care for the employee’s spouse, son, daughter, or parent with a serious health condition; or 
• when the employee is unable to perform the essential functions of his or her job due to the employee’s own 

serious health condition. 

The FMLA also includes certain military family leave provisions: 



 

15 
 

 

• Military Caregiver Leave: Entitles eligible employees who are the spouse, son, daughter, parent, or next of 
kin of a covered servicemember (current member or veteran of the National Guard, Reserves, or Regular 
Armed Forces) with a serious injury or illness incurred or aggravated in the line of duty to take up to 26 
workweeks of FMLA leave during a single 12-month period to care for their family member. 

• Qualifying Exigency Leave: Entitles eligible employees to take up to 12 workweeks of FMLA leave in a 
12-month period for a “qualifying exigency” related to the foreign deployment of the employee’s spouse, 
son, daughter, or parent. 

Major features of the Final Rule 

• The Department has moved from a “state of residence” rule to a “place of celebration” rule for the 
definition of spouse under the FMLA regulations. The Final Rule changes the regulatory definition of 
spouse in 29 CFR §§ 825.102 and 825.122(b) to look to the law of the place in which the marriage was 
entered into, as opposed to the law of the state in which the employee resides. A place of celebration rule 
allows all legally married couples, whether opposite-sex or same-sex, or married under common law, to 
have consistent federal family leave rights regardless of where they live. 

• The Final Rule’s definition of spouse expressly includes individuals in lawfully recognized same-sex and 
common law marriages and marriages that were validly entered into outside of the United States if they 
could have been entered into in at least one state. 

What impact does this definitional change have on FMLA leave usage? 

• This definitional change means that eligible employees, regardless of where they live, will be able to  
o take FMLA leave to care for their lawfully married same-sex spouse with a serious health 

condition, 
o take qualifying exigency leave due to their lawfully married same-sex spouse’s covered military 

service, or 
o take military caregiver leave for their lawfully married same-sex spouse. 

• This change entitles eligible employees to take FMLA leave to care for their stepchild (child of employee’s 
same-sex spouse) regardless of whether the in loco parentis requirement of providing day-to-day care or 
financial support for the child is met.1 

• This change also entitles eligible employees to take FMLA leave to care for a stepparent who is a same-sex 
spouse of the employee’s parent, regardless of whether the stepparent ever stood in loco parentis to the 
employee. 

 

1Apart from the Final Rule, the Department has consistently recognized the eligibility of individuals, whether 
married or not, to take leave to care for a partner’s child if they meet the in loco parentis requirement of providing 
day-to-day care or financial support for the child. For more information on FMLA leave on the basis of an in loco 
parentis relationship, see Fact Sheet #28B at http://www.dol.gov/whd/regs/compliance/whdfs28B.htm. 
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Fact Sheet #28D: Employer Notification Requirements under the Family and 
Medical Leave Act 

Effective communication is a key component of a successful Family and Medical Leave Act 
(FMLA) program. Covered employers must provide employees with certain critical notices about 
the FMLA. An employer generally will be covered under the FMLA if it is a private employer 
with 50 or more employees, a public agency, or a public or private elementary or secondary 
school.  

All covered employers must display a general notice about the FMLA (an FMLA poster). 
Additionally, covered employers who have employees who are eligible for FMLA leave must:  

• Provide employees with general notice about the FMLA; 
• Notify employees concerning their eligibility status and rights and responsibilities under 

the FMLA; and 
• Notify employees whether specific leave is designated as FMLA leave and the amount of 

time that will count against their FMLA leave entitlement. 

This fact sheet provides general guidance concerning each of these employer notification 
requirements.  

 

GENERAL NOTICE REQUIREMENTS 

To meet the general notice requirements of the FMLA, covered employers must display a poster 
in plain view for all workers and applicants to see, notifying them of the FMLA provisions and 
providing information concerning how to file a complaint with the Wage and Hour Division. A 
covered employer must display this poster even if it has no eligible employees. An employer 
who willfully violates this posting requirement may be assessed a civil money penalty of $110 
for each separate offense. Employers may post the Wage and Hour Division’s FMLA Poster, 
which is available at no cost from the WHD website at www.dol.gov/whd/fmla, to satisfy this 
requirement, or may use another format so long as the information provided includes, at a 
minimum, all the information contained in the FMLA Poster. 

In addition to displaying a poster, a covered employer who has any eligible employees also must 
provide a general notice containing the same information that is in the poster in its employee 
handbook (or other written material about leave and benefits). If no handbook or written leave 
materials exist, the employer must distribute this general notice to new employees upon hire. 
Employers may meet this general notice requirement by either duplicating the general notice 
language found on the FMLA Poster or by using another format so long as the information 
provided includes, at a minimum, all the information contained in the FMLA Poster.  

The poster may be posted electronically and the general notice may be distributed electronically 
provided all other requirements are met.  
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ELIGIBILITY AND RIGHTS AND RESPONSIBILITIES NOTICE REQUIREMENTS 

Employee eligibility is determined, and notice of eligibility status must be provided, the first 
time the employee takes leave for an FMLA-qualifying reason in the employer’s designated 12-
month leave year.  

The eligibility notice may be either oral or in writing and must: 

• Be provided within five business days of the initial request for leave or when the 
employer acquires knowledge that an employee leave may be for an FMLA-qualifying 
reason; 

• Inform the employee of his or her eligibility status; and  
• If the employee is determined to be not eligible for FMLA leave, state at least one reason 

why. 

The eligibility notice is not required for FMLA absences for the same qualifying reason during 
the same leave year or for FMLA absences for a different qualifying reason where the 
employee’s eligibility status has not changed. If the employee requests leave for a different 
qualifying reason in the same leave year and the employee’s eligibility status has changed, the 
employer must notify the employee of the change in eligibility status within five business days. 

Each time employers are required to provide the eligibility notice, they must also provide 
employees with a rights and responsibilities notice, notifying employees of their obligations 
concerning the use of FMLA leave and the consequences of failing to meet those obligations.  

The rights and responsibilities notice must be in writing and must include, as applicable: 

• Notice that the leave may be counted as FMLA leave; 
• The employer’s designated 12-month period for counting FMLA leave entitlement; 
• Any requirement for the employee to furnish a certification and the consequences for 

failing to do so; 
• Information regarding the employee’s right or the employer’s requirement for 

substitution of paid leave and conditions relating to any substitution, and the employee’s 
right to take unpaid FMLA leave if the conditions for paid leave are not met; 

• Instructions for making arrangements for any premium payments for maintenance of 
health benefits that the employee must make during leave (and potential employee 
liability if the employee fails to return to work after FMLA leave); 

• Notice of designation as “key” employee and what that could mean; and 
• The employee’s right to job restoration and maintenance of benefits. 

The rights and responsibilities notice may be distributed electronically provided all other 
requirements are met. Employers may use Form WH-381, which is available at no cost from the 
WHD website at www.dol.gov/whd/fmla, to provide notice of eligibility and rights and 
responsibilities. 
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Employers must be responsive to answer questions from employees concerning their FMLA 
leave. 

 

DESIGNATION NOTICE REQUIREMENTS 

The employer is responsible in all circumstances for designating leave as FMLA-qualifying and 
giving notice of the designation to the employee. This notice must: 

• Be provided in writing within five business days of having enough information to 
determine whether the leave is FMLA-qualifying; 

• Be provided for each FMLA-qualifying reason per applicable 12-month period 
(additional notice is required for any changes in the designation information); 

• Include the employer’s designation determination, and any substitution of paid leave 
and/or fitness for duty requirements; and 

• Provide the amount of leave that is designated and counted against the employee’s 
FMLA entitlement, if known. If the amount of leave is not known at the time of the 
designation, the employer must provide this information to the employee upon request, 
but no more often than once in a 30-day period and only if leave was taken in that period. 

If the requested leave is not FMLA-qualifying, the notice may be a simple written statement that 
the leave does not qualify and will not be designated as FMLA leave.  

If an employer is unable to determine whether a leave request should be designated as FMLA-
protected because a submitted certification is incomplete or insufficient, the employer is required 
to state in writing what additional information is needed. The employer may use the designation 
notice to inform the employee that the certification is incomplete or insufficient and identify 
what information is needed to make the certification complete and sufficient.  

Employers may use Form WH-382, which is available at no cost from the WHD website at 
www.dol.gov/whd/fmla, to provide this designation notice. 

 

ALL NOTICES 

Employers also may be required to provide notices in languages other than English where a 
significant portion of the employer’s workforce is not literate in English.  

Employers are also required to comply with all applicable requirements under Federal or State 
law for notices provided to sensory-impaired individuals.  
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CONSEQUENCES OF FAILURE TO PROVIDE NOTICE 

Failure to follow the notice requirements may constitute an interference with, restraint, or denial 
of the exercise of an employee’s FMLA rights. See Fact Sheet #77B: Protections for Individual 
under the FMLA. An employer may be liable for compensation and benefits lost by reason of the 
violation, for other actual monetary losses sustained as a direct result of the violation, and for 
appropriate equitable or other relief, including employment, reinstatement promotion, or any 
other relief tailored to the harm suffered.  

For additional information, visit the Wage and Hour Division Website, 
http://www.wagehour.dol.gov and/or call our toll-free helpline, 1-866-4-USWAGE (1-866-487-
9243) available 8 a.m. to 5 p.m. in your time zone.  

This publication is for general information and is not to be considered in the same light as 
official statements of position contained in the regulations. 
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Fact Sheet #28E: Employee Notice Requirements under the Family and 
Medical Leave Act  

(February 2013) 

Ongoing communication between the employee and employer is critical throughout the Family 
and Medical Leave Act (FMLA) process. It is important for the employee to let his or her 
employer know as soon as possible each time FMLA leave is needed and to respond to questions 
from the employer designed to determine if a particular leave request is FMLA-qualifying. If the 
employee fails to provide the employer with enough information to determine whether the leave 
is FMLA-qualifying, the leave may not be protected. The employee must also comply with the 
employer’s policies for requesting leave unless unusual circumstances prevent him or her from 
doing so. 

CONTENT OF THE EMPLOYEE’S NOTICE 

The employee’s notice to the employer may be verbal or written. The first time the employee 
requests leave, the employee is not required to specifically mention the FMLA. However, the 
employee is required to provide enough information for the employer to know that the leave may 
be covered by the FMLA, and when and how much leave the employee anticipates needing to 
take. For example, the employee may need to provide information showing that the employee 
has a condition that causes the employee to be unable to work, that he or she is needed to care for 
a qualifying family member who is under the continuing care of a doctor, or that a qualifying 
family member has been hospitalized overnight. 

Once approved for a particular FMLA leave reason, if additional leave is needed for that reason, 
the employee must reference that reason or the need for FMLA leave. In all cases, the employer 
may ask additional questions and/or for a certification to determine if the leave is FMLA-
qualifying. 

An employer may require that an employee provide reasonable notice to the employer if the need 
for FMLA leave changes while the employee is out on FMLA leave. For example, the employer 
may require that the employee notify the employer if the employee’s doctor determines that he or 
she can return to work earlier than expected or if his or her return to work will be delayed. The 
employer may also require that the employee provide periodic updates on his or her status and 
intent to return to the job. 

TIMING OF THE EMPLOYEE’S NOTICE  

Leave that is Foreseeable 

In general, the employee must give the employer at least 30 days advance notice of the need to 
take FMLA leave when he or she knows about the need for the leave in advance and it is 
possible and practical to do so. For example, if the employee is scheduled for surgery in two 
months, the need for leave is foreseeable and at least 30 days advance notice is required. If 30 
days advance notice is not possible because the situation has changed or the employee does not 
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know exactly when leave will be required, the employee must provide notice of the need for 
leave as soon as possible and practical. When the employee has no reasonable excuse for not 
providing at least 30 days advance notice, the employer may delay the FMLA leave until 30 days 
after the date notice is provided. When the employee could not have provided 30 days advance 
notice, but has no reasonable excuse for not providing a shorter period of advance notice, the 
employer may delay the FMLA leave by whatever amount of time that the employee delayed in 
notifying the employer.  

In the case of FMLA leave for a qualifying exigency, the employee must give notice of the need 
for such leave as soon as possible and practical, regardless of how far in advance the leave is 
needed. 

For planned medical treatment, the employee must consult with the employer and try to 
schedule the appointment at a time that minimizes the disruption to the employer. The employee 
should consult with the employer prior to scheduling the treatment in order to arrange a schedule 
that best suits the needs of both the employee and employer. Of course, any schedule of 
treatment is subject to the approval of the treating health care provider.  

Leave that is Unforeseeable 

When the need for leave is unexpected, the employee must provide notice to the employer as 
soon as possible and practical. It should generally be practicable for the employee to provide 
notice of leave that is unforeseeable within the time required by the employer’s usual and 
customary notice requirements. For example, if the employee’s child has a severe asthma attack 
and the employee takes the child to the emergency room, the employee is not required to leave 
the child to report the absence while the child is receiving emergency treatment.  

When the employee does not give timely notice of unforeseeable leave and does not have a 
reasonable excuse, the employer may delay or deny the FMLA leave. The extent of an 
employer’s ability to delay FMLA coverage for leave depends on the facts of the particular case. 
For example, if it was possible for the employee to give notice of the need for leave the same day 
it was needed, but instead gave notice two days after the leave began, then the employer may 
delay FMLA coverage of the leave by two days.  

EMPLOYER’S POLICIES FOR TAKING LEAVE 

In general, the employer may require that the employee comply with the employer’s normal 
policies for requesting leave. The employer can take action under its internal rules and 
procedures against the employee who fails to follow its usual and customary rules for requesting 
leave, as long as it does not discriminate against employees taking FMLA leave. The employer 
also can choose to waive the employee’s notice requirements.  

ENFORCEMENT 

It is unlawful for any employer to interfere with, restrain, or deny the exercise of or the attempt 
to exercise any right provided by the FMLA. It is also unlawful for an employer to discharge or 
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discriminate against any individual for opposing any practice, or because of involvement in any 
proceeding, related to the FMLA. See Fact Sheet 77B: Protections for Individuals under the 
FMLA. The Wage and Hour Division is responsible for administering and enforcing the FMLA 
for most employees. Most federal and certain congressional employees are also covered by the 
law but are subject to the jurisdiction of the U.S. Office of Personnel Management or Congress. 
If you believe that your rights under the FMLA have been violated, you may file a complaint 
with the Wage and Hour Division or file a private lawsuit against your employer in court.  

For additional information, visit our Wage and Hour Division Website: 
http://www.wagehour.dol.gov and/or call our toll-free information and helpline, available 8 
a.m. to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243). 

This publication is for general information and is not to be considered in the same light as 
official statements of position contained in the regulations. 
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EMMA, THE PROBLEM EMPLOYEE 
 
Six months ago, you were promoted into a different division as a manager over 25 
clerical and technical employees.  Soon after you started you began receiving 
complaints from other employees about Emma Bonds, a clerical employee.  She 
has worked for many different departments and divisions in her 23-year tenure with 
the Court, having been transferred continually from place to place.  She has 
worked in this division for 5 years. 
 
According to Emma's immediate supervisor, Emma's work quality is poor and her 
output is low.  The three employees she works for complain that their productivity 
is hampered because they often have to do their own clerical work.  They say she 
takes too long, makes a lot of errors, and loses assignments.  Because they avoid 
giving her work, Emma often doesn't have enough to do. 
 
Emma's supervisor also says that Emma frequently visits other employees in your 
division for gossip and chit-chat, and she's seen often on other floors of the 
building in other divisions.  She has no work-related reason for being in those other 
areas. 
 
Emma's attendance is also a problem.  She comes to work more than 15 minutes 
late at least twice per week.  She also often returns late from lunch and break 
periods.  She is frequently not at her desk, and no one knows where she is. 
 
Emma considers herself to be very friendly and loves talking to others.  And, 
indeed, she does know many, many people throughout the Court.  Yet, she has 
often been observed behaving in a very explosive and defensive manner when she's 
asked about late work assignments or given constructive criticism. 
 
You decide to talk to two other supervisors in your division who have previously 
supervised Emma.  They cited the same problems, but neither had kept any 
documentation.  Both conducted informal counseling sessions with Emma about 
leaving the work station and tardiness; both times she reacted defensively.  Emma 
says she was being singled out and would file a grievance and any type of EEO 
complaint that fit--sex or age.  She told them both, as she frequently does, that she 
has "friends in high places" and wasn't worried about being let go. 
 
Emma's previous supervisors stated that other Court divisions had the same 
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problems with Emma.  That's why she transferred so frequently.  In fact, this 
problem is not new.  Everyone is aware and has been for a long time that Emma was 
a "problem employee."  Yet her personnel file shows little signs of disciplinary 
action.  The file did contain two notes documenting oral reprimands; one for 
tardiness about 10 years ago, and the other for negligence in handling confidential 
information 5 years ago.  The current supervisor informally counseled Emma once 
on leaving her work station to no avail.  The supervisor has since tended to leave 
Emma alone. 
 
Two employees who work in Emma's immediate office have personally complained 
to you that her visits and continual inquiries into their personal lives are extremely 
annoying.  They say they will transfer out of your division if they can't get better 
clerical help. 
 

What are you going to do about Emma?  You don't understand how she's been 
allowed to go on like this for so many years.  There is little documentation.  Now 
it's your turn. 
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YOU ARE THE ARBITRATOR 
 
 
In unionized workplaces, arbitrators are often called in to judge the fairness of management's 
actions in the enforcement of rules, regulations and performance standards.  While federal courts 
are non-union, testing your knowledge by seeing if you can determine how arbitrator's ruled in 
the following fictionalized versions of real cases which occurred relatively recently can provide 
helpful guidance on handling difficult employee relations situations.  
 
Case Number One:  The Sloppy Court Reporter 
 
Warren Burger was hired as a court reporter in the Constitution County Superior and Municipal 
Court.  The Court had a long-standing dress code requiring that employees be properly attired at 
work stations.  For men this meant wearing a tie.  Although Burger attempted to comply with 
this rule, he found wearing ties uncomfortable.  In his fourteen months with the Court, he had 
been caught without wearing tie on four occasions.  First, he was counseled.  Then he received a 
written reprimand, next a five day suspension, and finally was discharged. When he was 
discharged he filed a grievance and the grievance went to arbitration.  In the arbitration hearing, 
the court claimed that the discharge should be sustained, because: (1)  The dress code had been 
in existence for over ten years; (2)  Two years ago all employees of the Court had voted to 
continue it; (3) Burger had been treated in a way that was entirely consistent with the Court's past 
practice in such matters, and (4)  If he wished to challenge the fairness of the rule, he should 
have done so sooner.   
 
Burger's Union, AFSCME, pointed out in Burger's defense that: (1)  He had only taken off his tie 
in his private office; (2)  The private office was in a different area from the Courtroom and other 
public areas;  (3)  He did not come in contact with the public in his office, and  (4)  The rule is 
unreasonable on its face because the dress of court reporters is inconsequential so long as they 
perform their job duties adequately.   
 
(1)  Who will win the case, management or the Union?  (2)  Why? (3)  What, if anything, should 
management have done differently, and how?  
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Case Number Two:  The Tardy Clerk 
 
Anne Murdock is a Courtroom Clerk II in the Juvenile Court of Justice County.  Murdock, 33 
years old, has served in that capacity 6 years.  During each of those years she has been rated an 
average employee.  However, during the last twelve months, Murdock has used her sick leave as 
fast as she has gotten it.  She has had no major illnesses or injuries. Instead, she usually calls in 
sick one day at a time in conjunction with her days off and holidays.  In addition, Murdock has 
been tardy 2 to 3 times a month in eleven of the last twelve months.  In the twelfth month, she 
was absent 5 times, one more than allowed under the Court's absenteeism policy.  As a result of 
her tardiness and poor attendance, Murdock's supervisor, Alan Almond, has suspended her for 3 
days.  Murdock filed a grievance which was eventually appealed to arbitration by the Court 
Officers Association (COA).   
 
In the arbitration hearing management argued that the 3-day suspension should be sustained 
because:  (1) Murdock is in clear and unchallenged violation of the Court's tardiness policy. (2) 
Murdock's absenteeism far exceeded that of other clerical employees. Specifically, Murdock's 
record was 50% worse than any other employee.  (3) Murdock had been counseled about her 
attendance and tardiness and made aware of the Employee Assistance Program.  (4) Three 
months earlier Murdock had received a written warning after repeatedly reporting late to staff 
meetings, [Note:  That warning concluded with the statement, "Further violations of this or other 
rules may lead to a more serious penalty, up to an including dismissal."] and (5) Murdock is a 
problem employee necessitating a stiff penalty.  
 
Murdock's union, COA, pointed out in Murdock's defense that:  (1) The penalty is too severe for 
an employee with no previous attendance related disciplinary actions, (2) she had not taken any 
sick leave in excess of that granted by the collective bargaining agreement, (3) she was 
legitimately ill on every day she was absent, (4) management had not followed the principles of 
corrective discipline since she had received no prior written warning with regards to tardiness, 
(5) penalizing an employee with an attendance problem by giving him or her three days off is 
counterproductive and (6) her problem stems from a drinking problem, known to management, 
which obligated management to withdraw the penalty if Murdock agrees to participate in the 
Employee Assistance Program as she stated she was willing to do at the time of the suspension.     
 
Who will win the case, management or the union?  Why?  What, if anything, should 
management have done differently, and how?  
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Case Number Three:  Clearing the Work Station 
 
Henry Ford, a court house maintenance worker, is an active supporter of his union, the 
International Brotherhood of Teamsters.  He has posted fliers, stickers and other union materials 
along with non-union materials on the front of his locker.  In addition to the materials on the 
locker, Henry recently started posting the latest Playmate of the Month, primarily because he 
knew it annoyed some of the women who recently had been hired to do maintenance work in the 
court.  On Monday, January 20, Henry's supervisor, Roz Carter, told him that she did not believe 
that the Playmate posters should appear on the front of his locker where they could be seen by 
other workers when they came by; she asked him to remove them.  Another worker came up at 
that time, so the matter was not resolved. 
 
The next day, Carter again asked Henry about the materials.  He replied that the First 
Amendment right to free speech protected his right to post such materials.  After consulting with 
the county's human resources specialist, Carter had her secretary type a memorandum to Ford 
and left instructions for the temporary supervisor who was taking her place on the following day 
(while she attended a meeting) to relay it to Ford.  The memorandum read: 
 

A number of female workers have complained to me about the posters from men's 
magazines of unclothed women on your locker.  They, and I, find the posters 
offensive.  I have no objection to your posting such materials inside the locker 
where they will not be subject to viewing by other workers who do not wish to be 
exposed to such offensive materials; however, you are hereby directed to remove 
these posters from any area(s) where they may be seen immediately. 

 
On January 25th when she returned to work Roz Carter noticed the pictures still posted in the 
same places on Ford's locker.  She then issued a written reprimand to Ford for insubordination, 
having considered his seven year's seniority and previously unblemished disciplinary record in 
deciding on the penalty.  Ford filed a grievance which was eventually appealed to arbitration. 
 
Who will win the case, management or the union?  Why?  What, if anything, should 
management have done differently, and how? 
 


